SERVED: Septenber 21, 2001
NTSB Order No. EA-4913

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

| ssued under del egated authority (49 C. F. R 800. 24)
on the 21st day of Septenber, 2001

JANE F. GARVEY,
Admi ni strator,
Federal Avi ati on Adm ni stration,

Conpl ai nant ,

Docket SE-16308
V.

FRANK J. PHILLIPS,

Respondent .

N N N N N N N N N N N N N N

ORDER DI SM SSI NG APPEAL

On May 30, 2001, Adm nistrative Law Judge WIliamR
Mul lins, at the tinme and place set for an evidentiary hearing at
whi ch respondent did not appear, rendered an oral decision
affirm ng an energency order of the Adm nistrator revoking any
and all airman certificates held by respondent, including
Mechanic Certificate No. 48465138, for his alleged refusal to
submt to a randomdrug test, in violation of section_65.23(b) of
t he Federal Aviation Regulations (14 CF. R Part 65).EI
Respondent did not file a notice of appeal within the 2-day tine
[imt prescribed by Section 821.57(a) of our Rules of Practice,

'n light of the fact that the Administrator, albeit
prepared to do so, did not put on any evidence in support of her
charge, the | aw judge should have di sm ssed the respondent’s
appeal rather than affirmng the Admnistrator’s order.
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49 C. F.R 821.57(a), for an appeal in an energency case, and he
did not file an appeal brief within 5 days after the |ast day for
filing the notice, as required by Section 821.57(b).

Subsequently, by facsimle transm ssion on June 21, 2001,
respondent filed wwth the | aw judge a request for reconsideration
of his May 30 decision, essentially on the ground that he had not
received the notEFe of hearing until June 2, after returning from
a two-week trip. The subm ssion also included a request that
t he exp&dited procedures applicable to an energency proceedi ng be
wai ved. On July 30, 2001, the law judge, w thout addressing the
wai ver issue, denied the reconsideration request, reasoning that
t he respondent shoul d not have been unavail able for receipt of
such a comuni cation fromthe Board during a period wi thin which
he shoul d have anticipated that a hearing Oﬁ hi s appeal fromthe
energency order would have to be schedul ed. Respondent filed an
appeal with the Board fromthat denial on August 9.

Respondent’ s appeal nust be dism ssed as untinely. Since
respondent did not ask the | aw judge to reconsider or the Board
to review the May 30 decision within the two days all owed for
appeal in an energency case, he cannot now ask for review of a
| ater (and unaut horized) refusal by the | aw judge to reconsider
it.

ACCCORDI N&Y, |IT IS ORDERED THAT:

Respondent's appeal is dism ssed.

Ronal d S. Batt occhi
General Counse

’Respondent does not explain why he waited al npbst three
weeks after receiving a copy of the May 30 deci sion before
apprising the |l aw judge, in the reconsideration request, of his
reasons for not appearing at the hearing. It is therefore not
necessary to determ ne whether respondent had good cause for not
filing a notice of appeal as soon as he could after returning to
his home on June 1.

3A wai ver request filed after the time for appealing the |aw
j udge’ s deci sion does not convert the case to the tinme limts
applicable to a non-energency.

“Wthout regard to the validity of the law judge’s view in
this respect, he had no authority to rule on the nmerits of the
request, once the tine for filing an appeal with the Board had



(..continued)
expired. See Section 821.47(b) of our Rules of Practice.



